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STATEMENT OF THE CASE
Nature Of The Case
Dustin Mark Johnston appeals from the district court's dismissal, on the merits, of
his untimely successive petition for post-conviction relief.

Statement Of The Facts And Course Of The Proceedings
On June 6, 2005, Johnston was sentenced to ten years with five years fixed
following his guilty plea to robbery. (R., p.15.) Johnston did not file an appeal from his
judgment of conviction.

(R., pp.4, 15-16.) Subsequently, he filed a petition for post-

conviction relief, but it was dismissed on March 14, 2008, as untimely. (R., p.16-17.)
On March 5, 2012, Johnston filed a successive petition for post-conviction relief.
(R., pp.3-13.)

On March 7, the district court gave notice of its intent to dismiss the

successive petition on the merits. 1

(R., pp.17-24.)

Later that month, Johnston

requested an extension of time to respond to the district court's notice and leave to
amend his petition. (R., pp.26-27.) On April 2, 2012, the district court entered an order
granting Johnston an additional 30 days to respond to the court's notice of intent to
dismiss and advising him that he could amend his petition within the allotted time
without the court's permission. (R., pp.29-30.) On April 30, having received neither a
response nor an amended petition, the district court dismissed Johnston's untimely
successive petition on the grounds stated in its prior notice. (R., pp.35-36.) Johnston
filed a motion to reconsider (R., pp.38-39), which was also denied (R., p.43). Johnston
filed a notice of appeal timely under the mailbox rule. (R., pp.45-46.)

1

In doing so, the court indicated it was giving Johnston the benefit of an assumption
that his successive petition met the requirements of Idaho Code§ 19-4908. (R., p.21.)

1

ISSUE
Johnston does not offer a statement of the issues on appeal.
The issue before this court is:
Has Johnston failed to show error in the district court's dismissal of his
successive petition for post-conviction relief?

2

ARGUMENT
Johnston Has Failed To Show Error In The District Court's Dismissal Of His Successive
Petition For Post-Conviction Relief
A.

Introduction
Johnston was originally convicted in 2005. (R., p.15.) Johnston did not appeal,

but did subsequently file a petition for post-conviction relief. (R., p.4.) That petition was
dismissed on March 14, 2008, for being untimely. (R., pp.16-17.) On March 5, 2012,
Johnston filed a successive petition for post-conviction relief. (R., pp.3-13.) The district
court dismissed the successive petition on its merits. (R., pp.17-24.) Application of the
correct legal standards to the facts alleged shows no error in the district court's
dismissal of Johnston's successive post-conviction petition.

B.

Standard Of Review
"On review of a dismissal of a post-conviction relief application without an

evidentiary hearing, this Court will determine whether a genuine issue of fact exists
based on the pleadings, depositions and admissions together with any affidavits on file
.... " Workman v. State, 144 Idaho 518, 523, 164 P.3d 798, 803 (2007) (citing GilpinGrubb v. State, 138 Idaho 76, 80, 57 P.3d 787, 791 (2002)).

C.

The District Court Correctly Dismissed Johnston's Successive Petition For PostConviction Relief
Post-conviction proceedings are governed by the Uniform Post-Conviction

Procedure Act. I.C. § 19-4901, et seq. A petition for post-conviction relief initiates a
new and independent civil proceeding in which the petitioner bears the burden of
establishing that he is entitled to relief. Workman, 144 Idaho at 522, 164 P.3d at 802;

3

State v. Bearshield, 104 Idaho 676, 678, 662 P.2d 548, 550 (1983).

Generally, the

Idaho Rules of Civil Procedure apply to petitions for post-conviction relief.
State, 146 Idaho 720, 724, 202 P.3d 642, 646 (2008).

Pizzuto v.

However, unlike other civil

complaints, in post-conviction cases the "application must contain much more than a
short and plain statement of the claim that would suffice for a complaint under I.R.C.P.
8(a)(1)." Monahan v. State, 145 Idaho 872, 875, 187 P.3d 1247, 1250 (Ct. App. 2008)
(quoting Goodwin v. State, 138 Idaho 269, 271, 61 P.3d 626, 628 (Ct. App. 2002)).
Instead, the application must be supported by a statement that "specifically set[s] forth
the grounds upon which the application is based."

11.

(citing I.C. § 19-4903).

"The

application must present or be accompanied by admissible evidence supporting its
allegations, or the application will be subject to dismissal." State v. Payne, 146 Idaho
548,561, 199 P.3d 123, 136 (2008) (citing I.C. § 19-4903).
Idaho Code § 19-4906 authorizes summary dismissal of an application for postconviction relief in response to a party's motion or on the court's own initiative. "To
withstand summary dismissal, a post-conviction applicant must present evidence
establishing a prima facie case as to each element of the claims upon which the
applicant bears the burden of proof." State v. Lovelace, 140 Idaho 53, 72, 90 P.3d 278,
297 (2003) (citing Pratt v. State, 134 Idaho 581, 583, 6 P.3d 831, 833 (2000)). Thus, a
claim for post-conviction relief is subject to summary dismissal "if the applicant's
evidence raises no genuine issue of material fact" as to each element of the petitioner's
claims. Workman, 144 Idaho at 522, 164 P.3d at 802 (citing I.C. § 19-4906(b), (c));
Lovelace, 140 Idaho at 72, 90 P.3d at 297. While a court must accept a petitioner's
unrebutted allegations as true, the court is not required to accept either the applicant's

4

mere conclusory allegations, unsupported by admissible evidence, or the applicant's
conclusions of law.

Workman, 144 Idaho at 522, 164 P.3d at 802 (citing Ferrier v.

State, 135 Idaho 797, 799, 25 P.3d 110, 112 (2001)). The trial court is not required to
conduct an evidentiary hearing prior to dismissing the petition when the alleged facts,
even if true, would not entitle the petitioner to relief.

kl (citing

Stuart v. State, 118 Idaho

865, 869, 801 P.2d 1216, 1220 (1990)). "Allegations contained in the application are
insufficient for the granting of relief when (1) they are clearly disproved by the record of
the original proceedings, or (2) do not justify relief as a matter of law."

kl

Adhering to the requirements set forth in Idaho Code § 19-4906(b), the district
court summarily dismissed Johnston's successive petition on its merits. 2 (R., pp.17-24,
35-36.)

In his successive petition, Johnston alleged that the trial court lacked

jurisdiction to enter judgment on his crime of robbery absent a waiver of jurisdiction from

2

Deciding Johnston's petition on its merits, the district court assumed, for the sake of
argument, that Johnston's successive petition met the requirements of Idaho Code §
19-4908. (R., p.21.) The district court was not required to reach the merits of
Johnston's successive petition, however, because it was untimely. Under Idaho Code §
19-4902(a), any petition for post-conviction relief must be filed within one year from
when judgment becomes final. Johnston, convicted of robbery and sentenced on June
6, 2005 (R., p.15), failed to file his successive petition until March 5, 2012 (R., p.3),
clearly outside of the time-limits of Idaho Code§ 19-4902(a).
In the case of successive petitions the Idaho Supreme Court has "recognized
that rigid application of I.C. § 19-4902 would preclude courts from considering 'claims
which simply are not known to the defendant within the time limit, yet raise important
due process issues."' Rhoades v. State, 148 Idaho 247, 250, 220 P.3d 1066, 1069
(2009) (quotation omitted). Idaho appellate courts have therefore allowed for equitable
tolling where the petitioner is incarcerated in out-of-state facilities without access to
repres~ntation or Idaho legal materials, mental incompetence has prevented a timely
challenge, or the petitioner's claims are based on newly discovered evidence. Judd v.
State, 148 Idaho 22, 25-26, 218 P.3d 1, 4-5 (Ct. App. 2009). There is no indication that
any of these circumstances apply to Johnston's petition. The district court, therefore,
could have dismissed it for being untimely without reaching its merits.

5

the juvenile court, because Johnston was 16 years old when he committed the crime.
(R., pp.12-13.) As noted by the district court, that is an incorrect statement of the law.
(R., pp.21-23.)

While it is true that, generally, the juvenile courts "have exclusive,

original jurisdiction over any juvenile," there is an exception for "violent juvenile
offender[s]."

I.C. § 20-505(5).

That exception is set forth in Idaho Code § 20-509,

which provides that "[a]ny juvenile, age fourteen (14) years to age eighteen (18) years,
who is alleged to have committed" certain violent crimes, which specifically include
robbery, "shall be charged, arrested and proceeded against by complaint, indictment or
information as an adult."

I.C. § 20-509(1 )(b) (emphasis added).

Because Johnston

committed robbery when he was 16, the state was required to charge, arrest, and
proceed against him as an adult, without any need for a waiver of juvenile jurisdiction.
The district court, therefore, properly dismissed Johnston's meritless successive petition
for post-conviction relief and should be affirmed.
On appeal, Johnston has failed to identify any error by the district court, but
instead merely reiterates his claims from below. This Court "will not search the trial
record for unspecified error." State v. Walker, 121 Idaho 18, 20, 822 P.2d 537, 539 (Ct.
App. 1991) (citing State v. Crawford, 104 Idaho 840, 841, 663 P.2d 1142, 1143 (Ct.
App. 1983)); see also I.AR. 35(a)(6) (requiring the appellant to cite to the portions of the
transcript and the record upon which the appellant relies). Because Johnston has failed
to so much as attempt to identify error in the record, the district court's dismissal of
Johnston's petition should be presumed to be correct and this Court should affirm.
On the merits, Johnston's petition fails because the claims he raised are
premised on an incorrect understanding of the law: Johnston assumes his robbery case
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had to originate in the juvenile court when, in fact, because Johnston committed robbery
when he was 16, the state was required to charge, arrest, and proceed against him as
an adult in the magistrate court. See I.C. § 20-509. On appeal, Johnston has failed to
identify any errors by the district court. The district court properly dismissed Johnston's
successive petition and its order dismissing the petition should be affirmed.

CONCLUSION
The state respectfully requests that this Court affirm the district court's order
dismissing Johnston's untimely successive petition for post-conviction relief.

DATED this 9th day of September, 2013.

Deputy Attorney General

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 9th day of September, 2013, served a true
and correct copy of the attached BRIEF OF RESPONDENT by placing a copy in the
United States mail, postage prepaid, addressed to:
DUSTIN MARK JOHNSTON
IDOC #78202

1420 8 Avenue East
Twin Falls, ID 83301

Deputy Attorney General
RJS/pm
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